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investigate a possible link between Australian teachers’ knowledge of education law, and
professional confidence with regards to risk management. My hypothesis is that teachers
hold serious misconceptions about the law and a teacher’s duty to manage risk, which is
impacting on their ability to provide innovative and engaging curriculum. My proposed
study will investigate whether teachers are over-reacting to perceived risks, thereby
giving rise to the unforeseen risk of pedagogical outcomes being altered, without
effective oversight. The originality of this thesis is twofold - firstly in the use it makes of
sociology’s risk society theory, in identifying a possible impediment to successful
educational outcomes and secondly, in providing the first exploration into whether
teachers’ misconceptions about the law, are resulting in the type of ‘reflexive spiral’
described in risk society theory.
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Introduction and Significance
In an era of ever increasing awareness of risk, are teacher-held understandings about
education law impacting on their professional practice? My proposed research aims to
investigate a possible link between Australian teachers’ knowledge of education law, and
professional confidence with regards to risk management. My hypothesis is that teachers hold
serious misconceptions about the law and a teacher’s duty to manage risk, which is impacting
on their ability to provide innovative and engaging curriculum. My proposed study will
investigate whether teachers are over-reacting to perceived risks, thereby giving rise to the
unforeseen risk of pedagogical outcomes being altered, without effective oversight. The
originality of this thesis is twofold - firstly in the use it makes of sociology’s risk society
theory, in identifying a possible impediment to successful educational outcomes and
secondly, in providing the first exploration into whether teachers’ misconceptions about the
law, are resulting in the type of ‘reflexive spiral’1 described in risk society theory.
Very little is known in Australia about teachers’ knowledge of the law impacting on their
practice.2 This area of law is considered a separate field on law in England, the US and
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Canada and the label ‘education law’3 as used in these countries, will be adopted in this
proposal. The term ‘teacher legal literacy’ is used in Australia to describe teachers’ level of
knowledge about education law,4 however there is no clear definition of ‘legal literacy’, nor
clarity with regards to what a ‘legally literate’ teacher needs to understand about the law.
Equally unclear is what effect ‘good levels legal literacy’ may have on teacher practice.
Although there are a handful of studies that have investigated Australian principals’5 and
teachers’6 understanding of education law and some that look at how these educators are
responding to the new risk aware era,7 there are no studies that examine the relationship
between educators’ legal knowledge, their confidence levels and possible impacts on
curriculum delivery.
There are just two Australian studies on teacher legal literacy.8 One relies on data collected
at the turn of this century, 9 prior to the full development of the risk management era and the
second focuses on pre-service teachers and their knowledge of ICT law.10 Neither of these
studies, nor US or Canadian studies on teacher legal literacy, 11 have investigated possible
links between teachers’ legal literacy, professional confidence levels and impacts on teacher
practice. Similarly, Australian and overseas studies on teachers’ approaches to risk
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management, ostensibly in response to the laws underpinning Negligence, WH&S12 and
Child Protection, 13 do not question the accuracy of teachers’ understandings of these laws.
My proposed study is significant at a time when the search for ways to improve student
outcomes, is a high priority for nations striving to compete in the global economy. Although
effective leadership from principals is very important for school success,14 research has
consistently found that teacher quality is the key factor in improving student outcomes.15
Research has also found strong links between teacher self-efficacy and positive student
outcomes.16 It follows that a study exploring possible links between teachers’ legal literacy
and their self-efficacy will be of interest to governments and educational leaders keen to
understand drivers of quality teaching. ‘Self-efficacy’ has been defined as, ‘an individual’s
beliefs (or confidence) about his or her abilities to successfully execute a specific task within
a given context’,17 and in this proposal, this term will be used interchangeably with the term
‘professional confidence’ which in this context, is referring to teachers confidence about their
ability to shape students’ knowledge, values and behaviour.
In Australia, the drive to improve teacher quality has resulted in legislation linking school
funding to the implementation of teacher performance and development frameworks.18 This
means that to qualify for government funding, schools must implement human resource
management strategies to support teachers in reaching specific professional standards.19 It is
therefore clear that research aimed at identifying possible impediments to teachers reaching
these specific standards, should be given close attention by Australian governments and
school leaders.
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This study will also be of interest to other education stakeholders. University education
faculties should look at the findings of this proposed research, when planning to better
prepare teachers for their work in the new risk aware era. In the same way, peak bodies and
administrators in state, independent and catholic education sectors, should be interested in the
findings of this study. This is because of the implications the study findings may have for
teacher professional development aimed at improving teacher knowledge, confidence and
ability to reach professional standards. The final stakeholders of course are students and their
families, who have a keen interest in removing any possible impediments to high quality
teaching, innovative curriculum and academic success.
My research findings will have international relevance as governments and educational
leaders globally, are striving to improve teacher effectiveness within the new context of risk
awareness. Despite differences in legal and educational systems, researchers and educational
administrators in other countries will be interested in this study, as the risk society
phenomenon and its impact on educators, has been observed in a range of countries including
the US, UK, Sweden, Norway and New Zealand. Internationally based researchers and
educational administrators concerned about the impact of the new risk management era on
teachers, along with those with an interest in teacher legal literacy, will be particularly
interested in a study investigating possible links between these two issues. It is likely then,
that the theory built during this inductive study, will be appropriate for testing in a variety of
educational sectors in a range of states and countries.
Background
Educators’ Legal Literacy

There have been a series of studies investigating Australian school principals’ legal literacy.
An older study of state school principals completed in 1996,20 and a study of catholic school
principals a decade later,21 both found that principals’ legal literacy is not sufficient to enable
them to successfully implement preventative risk management practices. Stewart found that
a large majority of principals utilised reactive rather than preventative approaches in their
development of legal knowledge.22 A more recent exploratory study of government school
principals revealed that much of their education law knowledge was very superficial and not
sufficient to enable them to confidently deal with routine legal issues.23
This series of Australian studies on principals’ legal literacy has not been replicated with
regards to Australian teachers’ legal literacy. In stark contrast, studies into teachers’ legal
literacy abound in the US,24 and to a lesser extent Canada.25 Imber has provided compelling
evidence that US teachers are labouring under serious misapprehensions about the nature and
extent of their legal duties as well as their risk of falling foul of the law.26 This researcher
states that even in the US where litigation in education is far more common than any other
20
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CJNSE/RCJCÉ; Alan W Leschied, Wendy J Lewis and Gregory Dickinson, 'Assessing educators' selfreported
levels of legal knowledge, lawrelated areas of concern and patterns of accessing legal information:
implications for training and practice' (2000) 15(1) EAF Journal 38.
26
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western country, it is still rare for teachers to be named as defendants in law suits. 27 Despite
this fact, there appears to be a myth amongst US teachers about an ‘explosion of litigation’
against teachers and schools.28 Imber goes on to surmise that teachers who overestimate their
legal liability may be overly timid in pursuing legitimate educational goals and practices,29
which is a similar hypothesis to the one at the heart of my proposed study.
Unlike the substantial body of research on teacher legal literacy conducted in the US and
Canada,30 the two Australian studies of teacher legal literacy, 31 do not have similar findings
with regards to teachers’ legal literacy. The older study found that teachers in NSW
government schools, did not possess the necessary level of legal literacy required for them to
confidently carry out their work.32 In contrast, the preliminary findings of the more recent
study conducted by Quentin Bryce scholar, Lucy York, found that pre-service teachers have
reasonably accurate perceptions of the law applicable to the use of ICT in schools, apart from
issues surrounding copyright law. This study once completed, will provide very useful
information about pre-service teachers’ understanding of ICT law applicable to their future
professional life. There will still however be a substantial gap with regards to what is known
about the general legal literacy levels of teachers currently working in Australian schools.
More importantly, there is no literature in Australia or elsewhere which has explored a
possible link between teacher legal literacy, teacher self-efficacy with regards to risk
management and possible barriers to innovative curriculum. It is important to fill this gap in
the literature because as mentioned previously, there is now strong evidence that it is the
quality of teaching which is crucial for positive student outcomes.33
Both Newlyn34 and York35 emphasise the need for better, formalized legal training for
teachers, but their concepts of ‘appropriate teacher legal literacy’ differ. For Newlyn –
appropriate teacher legal literacy would allow teachers to recognise a legal problem when it
arises, in order to seek further assistance.36 It is submitted that this concept of legal literacy is
in fact problematic because it may leave teachers perpetually wondering if they should be
seeking further assistance. For York, the goal is for sufficient knowledge of ICT law to
‘support legal compliance’ and ‘develop active citizenship in students’.37 The assumption
here appears to be that an accurate understanding of relevant law will assist teachers with
legal compliance but this may not be a safe assumption. The proposed study will look to
build a definition of ‘teacher legal literacy’ as it examines what teachers need to understand
about the law in order to be confident practitioners able to thrive in the risk management era.
The question at the core of my proposed research is whether teacher’s knowledge of the law
impacting on their work, is making them question, worry and second guess their pedagogy.
Answering this question will help develop the concept of teacher legal literacy so that it
encompasses legal knowledge which allows teachers to confidently manage risk, while still
providing innovative curriculum.
27
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The call for better legal literacy for teachers is also made by Australian academics producing
texts on education law. A review of the three texts in this field,38 reveals that the legal areas
seen to be important to teacher legal literacy include Negligence, WH&S, Child Protection,
Anti-Discrimination, Privacy and some aspects of Criminal law surrounding student
misconduct. Newlyn’s study, 39 also provides some suggestions as to the span of law relevant
to Australian teachers. By interviewing teachers and reviewing the teacher union journal,
Newlyn concluded that teachers needed a better understanding of aspects of WH&S,
Negligence, Child Protection and Criminal law.
A narrowing down of what law is relevant to the risk managing teacher is made possible by
an examination of the Australian Teaching Standards. The Australian Teaching Standards
reveal both express and implied requirements for legal literacy for teachers. 40 In the context
of teachers and risk management, Standard 4 is most relevant – Create and Maintain
supportive and safe learning environments. This standard indicates that a ‘proficient’ teacher
should have an understanding of many aspects of Negligence, WH&S, Child Protection and
some limited aspects of Anti-Discrimination, Privacy and Criminal law. My study will thus
concentrate on teacher held beliefs on what constitutes ‘legal compliance’ in these areas and
whether misconceptions about this are impacting on teachers’ professional confidence and
ability to engage students.
Risk Society theory – Explanations of the Risk Management Era

There is no denying that schools, like most modern organisations, are learning to operate in a
new era of risk awareness. To gain an understanding of the current context in which teachers
are operating, a brief exploration of the theories attempting to explain the development of the
risk management era is elucidating. Theorists such as Beck, 41and Giddens,42 describe a new
‘risk society’, and provide explanations as to why risk management has become the accepted
method of being professional. They also suggest that the risk management era may be
causing a never-ending spiral of unintended new risks.
The risk society theory has been described as a, ‘panoramic theory’,43 as it aspires to, ‘offer
an alternative sociological imagination for investigating contemporary society’.44 Beck and
Giddens assert that new theoretical tools are required to investigate a society dominated by
scientific risks and technological hazards so they have developed the risk society theory that
encompasses a range of theoretical approaches to explaining risk.45 These theoretical
approaches are adapted from a range of disciplines including sociology, political science,
anthropology, geography, psychology, law and economics, which provides further grounds
for the theory to be described as, ‘panoramic’46 as well as, ‘grand’. 47
38

Desmond A Butler and Benjamin P Mathews, Schools and the Law (Federation Press, 2007); Douglas J
Stewart and Andrew Edward Knott, Schools, courts and the law: Managing Student Welfare (Pearson
Education, 2002); James G Jackson and Sally Varnham, Law for educators: school and university law in Australia
(LexisNexis Butterworths, 2007).
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Profile.
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Beck’s risk society theory does not posit that there been an increase in risk, but rather that
society is organised in response to risk.48 What is crucial is that it is the perception of risk and
the accompanying fear which in turn creates its own reality. 49 Beck succinctly describes the
problem: ‘The greatest danger, therefore, is not the risk, but the perception of it, which
releases fantasies of danger and of the antidotes to them, thereby robbing modern society of
its freedom of action’.50
The saturation of information technology into society has not only increased the propensity
for people to seek knowledge on issues impacting on them personally, but it has enabled the
global mass media to bombard people with the perceived dangers of the world.51 No-one
escapes the unsettling modern risk climate but risk assessment acts as an attempt to, ‘stabilize
outcomes, a mode of colonising the future’.52 Beck argues however that the more we try to,
‘colonise the future with the aid of the category of risk, the more it slips out of our control’.53
Sociologists call this, ‘reflexive modernisation’, where there is the possibility of a neverending, ‘spiral’ of unintended new risks, because as we respond to the risks we see, we
possibly open up new unintended risks. 54 It appears that responding to the risk of litigation by
using risk management processes, ‘gives rise to perceptions of increasing, uncontrollable
potential for litigation’.55 This reflexive spiral may be triggered even if risk management
processes are not in place – all that is needed is the uncertainty as to whether such processes
are necessary. 56 Despite a small probability of litigation, the fear whether rational or not, may
have psychological effects and cause behavioural changes. 57
Educators’ Responses to the Risk Management era

Studies related to Negligence and WHS law
Some of the research on teachers’ work in the new risk society, has focussed on early
childhood educators and their responses to legal regulations ostensibly designed to protect
children from being injured. The handful of British studies conducted focus on teachers’
curriculum choices with regards to field trips and outdoor education whereas the limited
number of Australian studies undertaken focus on early childhood teachers’ concerns about
injuries in the playground.

47
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There have been a handful of British studies,58 investigating the effect of the risk society on
teachers planning outdoor learning experiences for students. British researchers found that
Geography teachers were shying away from taking students on field trips not, because they
were worried about the risk of accidents, but rather the risk of litigation.59 A more recent
study also conducted in the UK found that teachers involved in an outdoor education
initiative experienced great tensions between a desire to expose children to formative risk
taking and their understandings of teachers’ risk management responsibilities. 60 This tension
resulted in teachers altering their practice by adopting a more risk-averse approach which
compromised the program’s aim to teach children to interpret and judge risk.
The early childhood teachers in an Australian study, 61 reported operating in a culture of fear.
Regulations appeared to be inhibiting teachers’ professional judgment, causing them to take a
risk-averse approach to curriculum. Another study, 62 found that pre-preparatory teachers had
similar perceptions of risk. The teachers cited the constraining aspects of regulatory
requirements and a litigious environment as reasons for their caution in allowing, ‘risky
play’. 63 This research provided comparisons with early childhood teachers in Norway who
did not feel so constricted by legal regulation or the threat of litigation.64
As noted in previous sections, these studies report teachers’ actions in response to perceived
legal requirements, but do not investigate the accuracy of their legal knowledge. My
proposed study will explore whether these restricted pedagogical choices are driven by
misconceptions about the law impacting on teachers’ work.
Studies related to Child Protection law
Other Australian studies investigating the impact of the new risk aware era on teachers, have
concentrated on teacher reactions to the impact of legislation attempting to keep children safe
from sexual abuse. The term, ‘child panic’ has been used to describe the rise and rise of
societal concern over children being in danger,65 particularly in institutional settings such as
schools and the resultant flurry of legislation enacted in an attempt to address societal
concerns.66 The current concept of ‘child panic’ has resulted in ‘teacher touch’ becoming a
fraught issue, with research conducted in Australia and New Zealand indicating that teachers
had developed, ‘safe teacher identities’67 because they perceived themselves to be ‘risky
subjects’68 who need to act defensively. The safe teacher strives to always be, ‘out in the
open’,69 or, ‘taking someone along’, 70 to avoid the danger of being alone with a child.
58

Mark Connolly and Chantelle Haughton, 'The perception, management and performance of risk amongst
Forest School educators' (Pt Routledge) (2015) British Journal of Sociology of Education 1; Victoria A. Cook,
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59
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62
Little, Sandseter and Wyver, above n 7.
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65
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67
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Ibid.
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Researchers appear to be unclear about the impact of professional development providing
legal information to teachers. The restrictive, ‘safe teacher identity’71 according to
McWilliam and Jones, is predominantly a product of the child protection risk management
training undertaken by teachers. This is in contrast with a separate analysis of data collected
from these teachers,72 in which Singh and McWilliam suggest that more legal training is
required to assist teachers cope with changed responsibilities and demands in the risk society.
This anomaly points to the importance of my proposed research investigating the concept of
teacher legal literacy and the relationship between teachers’ knowledge of education law and
the impact on teacher behaviour.
Indeed the researchers mentioned in this section,73 like Imber in the previous section
discussing teacher legal literacy,74 call for investigations such as the study I am proposing.
They point to the need to understand the extent to which heightened teacher anxiety has
produced risk-averse approaches to teaching and learning. They also urge educators and
researchers to explore ways teachers can be supported so that risk-taking can become part of
teachers’ professional identities. 75 My proposed research aims to investigate if any teacher
anxiety and restricted pedagogical choices are due to insufficient levels of legal literacy and
whether the support teachers need is training that provides a more accurate understanding of
what the law requires of them.
Identification of “insurance and assurance” strategies employed by teachers
There are a handful of studies that specifically tie educators’ notions and experience of risk to
the socio-cultural theories concerning risk. Like the studies mentioned thus far, these studies
do not question the accuracy of educators’ knowledge of what the law requires of them. Of
these studies, there are two from the perspective of Australian principals and one study from
Sweden, examining how teachers discuss and experience risk in their daily work.
Lindqvist, Nordänger and Landhal investigated the impact of risk awareness and the notion of
‘blame’ on the work of Swedish school teachers.76 Their exploratory study provided
examples of, ‘assurance and insurance strategies’77 applied by teachers to cope in the risk
society. Assurance strategies’ such as increasing the presence of teachers in the school yard
had been implemented to provide outward evidence of the operation of a safe school.78
‘Insurance strategies’ included intense levels of documentation being implemented to
safeguard the teachers and their school from future blame.79 There was evidence that ‘legal
advice’ to Swedish teachers encouraged the documentation of everything because it was
difficult to know what might be useful in court should they need to defend a claim for
damages.80 Here again, it is unclear whether the strategies put in place display a clear
understanding of laws regarding teachers’ duty of care or whether misapprehensions as to
70
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what the law requires of teachers is driving these time-intensive ‘assurance and insurance
strategies’.
The two Australian studies in this area draw on principals’ experiences contending with the
need to be risk managers and here researchers also identify examples of ‘assurance and
insurance strategies’.81 One principal reported taking risk-averse actions such as abandoning
work experience programmes and school camps. 82 The principals in both studies indicated
that the implementation of such strategies left less time for focusing on pedagogical practice
which in turn created the risk of poor educational outcomes. A loss of enthusiasm and
creativity which interfered with educational goals was also observed by principals in these
studies. Once more however, the accuracy of these educators’ understanding of what the law
actually requires of them with regards to risk management, was not questioned. With
principals identifying significant threats to educational goals, an exploration of whether
educators’ risk management actions are based on misconceptions of the law, is urgently
needed.
Proposed research questions and contribution
The literature review in the previous section has drawn together literature exploring three
topics; Educators’ (principals’ and teachers’) legal literacy, risk society theory (in particular,
the effect of risk management demands on professionals) and principals’ and teachers’
responses to the risk management era.
Although there is a strong body of research surrounding teacher legal literacy in the US and
Canada, little is known about what Australian teachers know about the laws that impact on
their professional practice. This is particularly worrisome in the context of heightened risk
awareness, as teachers must grapple with the resultant demands on educators to be proficient
managers of risk. It is therefore crucial to examine whether Australian teachers, like their
principals, and teachers in the US and Canada, hold serious misconceptions about their legal
duties with regards to the law impacting on their work.
This review reveals that although there has been some research into the work of Australian
principals in the current risk society, there is scarce information on Australian teachers’ work
in the risk management era. From the limited investigations to date, it appears that the impact
of the new risk aware era on teachers has been substantial, with teachers experiencing a crisis
in professional identity, evidenced by an increase of uncertainty, frustration and riskaversion. What has not been examined however, is whether this reported lack of professional
confidence and restricted pedagogical choices emanate from an accurate understanding of
what the law actually requires of teachers.
It is quite possible that Australian teachers do not have adequate levels of legal literacy to
underpin the confidence required to be manage risk, while also providing innovative
curriculum. This may be a case of what sociologists call, ‘reflexive modernisation’,83 where
false perceptions of teachers’ legal duties have led to fearful, risk-averse teachers. My
proposed study aims to explore this possibility by investigating the attitudes, beliefs and
knowledge of Australian teachers with regards to the law and explore what links this may
have with their approaches to risk management. The key questions to be answered are:
81

McWilliam and Perry, above n 7; Starr, above n 7.
Starr, above n 81.
83
Beck, Giddens and Lash, above n 1.
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Do Australian teachers have an accurate picture of what the law requires of them with
regards to risk management?
Is there a relationship between what Australian teachers know about the law
impacting on their work and their approach to risk management?
What is the effect of legal literacy on teacher’s self-efficacy and approach to risk
management? Does it necessary follow that low levels of legal literacy leads to a lack
of confidence and reluctance to take pedagogical risks? Do high levels of legal
literacy lead to confidence and a willingness to take pedagogical risks?

Conclusion
At a time when innovative pedagogy driven by confident teachers, is seen as an essential
ingredient to improving educational outcomes, the possibility that educators are being
stymied by uncertainty about their legal duties should be investigated. Researchers have
alluded to the possible links between teacher legal literacy and self-efficacy but to date, this
connection has not been explored.
There have been calls for greater legal literacy for educators in the past, and these have for
the most part fallen on deaf ears. The reason for this may stem from concerns that improved
teacher legal literacy will not impact positively on student outcomes. My study may well
show that good levels of teacher legal literacy could have positive impacts on student
outcomes because of the effect it has on teachers’ self-efficacy and approaches to pedagogy.
As the impact of the risk management era on teachers continues to intensify, it is essential
that these possible impediments to the delivery of innovative curriculum are examined.
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